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cilities—echoes	 throughout	 assisted	 living	 facilities	 in	 every	 state	
across	 the	 country.8	 Particularly	 problematic	 for	 elder	 health	 and	
well-being,	state	structures	for	assisted	living	regulation	vastly	differ	
with	 respect	 to	 their	 understanding	 and	 handling	 of	 “critical	 inci-
dents,”	 and	how	 such	 incidents	 are	 reported,	 investigated,	 and	dis-
closed.9	 Tightening	 state	 regulation	 of	 assisted	 living	 facilities	 sur-
rounding	elderly	abuse	and	neglect,	including	increased	preventative	



















	 10.	 Aging	 in	Place	or	Assisted	Living	Facility:	Where	Do	Retirees	See	Themselves	
Living?,	 RET.	 LIVING	 (Jan.	 2,	 2020)	 [hereinafter	 Retirement	 Living],	 https://www	
.retirementliving.com/aging-in-place-or-an-assisted-living-facility-where-do-retirees	
-see-themselves-living	[https://perma.cc/5MLJ-85CR].	
	 11.	 U.S.	GOV’T	ACCOUNTABILITY	OFF.,	GAO-18-179,	MEDICAID	ASSISTED	 LIVING	 SER-





















and	public	disclosure	of	 facility	 information.	Namely,	 this	Note	pro-
poses	that	state	legislatures	should:	(1)	adopt	comprehensive	defini-
tions	of	 “critical	 incidents,”	 (2)	mandate	assisted	 living	 facility	 staff	
training	on	 abuse	 and	neglect	 to	 ensure	 critical	 incidents	 are	 accu-
rately	reported,	and	(3)	require	readily	accessible	public	disclosure	of	
assisted	 living	 facility	 information.	 This	 three-part	 solution	will	 re-
























federal	 and	 state	 regulatory	 efforts	 surrounding	 abuse	 and	 neglect	
among	assisted	living	facility	residents	is	crucial.	
This	Part	summarizes	the	scope	of	“assisted	living	facilities”	and	

















	 16.	 ROBERT	MOLLICA,	ARI	HOUSER	&	KATHLEEN	UJVARI,	 AARP	PUB.	POL’Y	 INST.,	 AS-




	 17.	 Id.	 (“The	Assisted	Living	Federation	of	America	defines	assisted	 living	as	a	














































	 22.	 NAT’L	CTR.	 FOR	ASSISTED	LIVING,	2019	ASSISTED	LIVING	STATE	REGULATORY	RE-
VIEW,	 at	 i	 (2019)	 [hereinafter	 NCAL],	 https://www.ahcancal.org/Assisted-Living/	
Policy/Documents/2019_reg_review.pdf	[https://perma.cc/93ZL-XZQ9].	
	 23.	 Residential	Facilities,	Assisted	Living,	and	Nursing	Homes,	NAT’L	INST.	ON	AGING	



































as	 the	 next	 preferred	 option,	 followed	 by	moving	 in	 with	 a	 family	
member.36	 As	 a	 last	 resort,	 these	 individuals	 chose	 moving	 into	 a	
 
	 29.	 See	 Jason	 M.	 Breslow,	 Catherine	 Hawes:	 Assisted	 Living	 Is	 a	 “Ticking	 Time	




































ticipated	 need	 for	 a	 full	 medical	 staff,	 such	 as	 nursing	 assistants,	
nurses,	and	physicians.39	
The	assumption	underlying	assisted	living	facilities	 is	that	they	
provide	minimal	assistance	 to	 residents.	Despite	 this,	data	suggests	
that	 assisted	 living	 facility	 populations	 experience	 health	 concerns	
similar	 to	nursing	home	populations.40	 For	 example,	 the	 typical	 as-
sisted	living	facility	resident	is	eighty-five	years	old,	needs	help	with	
multiple	activities	of	daily	living,	and	requires	medication	administra-
tion.41	Additionally,	most	assisted	 living	 residents	have	at	 least	one	





In	short,	assisted	 living	 facility	services	vary	greatly	by	 facility,	

































complexities	 of	 these	 regulations	 allow	 for	 little	 variation	 between	
states	 regarding	minimum	 nursing	 home	 licensure	 requirements.49	
Importantly,	 these	 federal	 regulations	 involve	 affairs	 of:	 resident	
rights,	“administration,	quality	assurance,	performance	improvement,	







regulatory	 authority	 over	 assisted	 living	 facilities.53	 In	 2014,	 forty-
eight	 states	 that	 covered	 assisted	 living	 services	 through	Medicaid	
programs	reported	collectively	spending	approximately	$10	billion	on	
 
	 44.	 GAO	 REPORT	 2018,	 supra	 note	 11.	 See	 generally	 Licensure	 of	 Facilities,	

























vices,55	 using	 “home	 and	 community-based	 services”	 (HCBS)	waiv-



























































beneficiaries	 receiving	waiver	 services.”70	 Beyond	 these	 two	 vague	
























































assure	 the	 health	 and	 welfare	 of	 beneficiaries	 during	 the	 annual	
 






























well-being:	 (1)	 “CMS	 should	 provide	 guidance	 and	 clarify	 require-
ments	 regarding	 the	 monitoring	 and	 reporting	 of	 deficiencies	 that	
states	using	HCBS	waivers	are	required	to	report	on	their	annual	re-




































As	 discussed	 above,	 states	 vary	 significantly	 on	 assisted	 living	







requirements	 of	 facility	 information.	 These	 four	 regulatory	 areas	
speak	to	states’	respective	understandings	of	what	constitutes	a	re-
portable	 critical	 incident	 and	 how	 such	 incidents	 should	 be	 moni-
tored,	reported,	prevented,	and	ultimately	disclosed.	In	turn,	state	reg-
ulatory	 regimes	 surrounding	 these	 areas	 lay	 the	 foundation	 for	
assisted	living	facility	resident	health	and	well-being.	
1. Defining	“Critical	Incidents”	








ically,	 the	 GAO	 report	 found	 that,	 out	 of	 the	 forty-eight	 surveyed	
states,	there	were	several	states	that	ignored	fairly	serious	incidents,	
such	 as:	 unexplained	 death	 (not	 a	 critical	 incident	 in	 three	 states),	




















State	 variation	 becomes	 more	 prominent	 with	 respect	 to	 less	
alarming	incidents,	such	as:	minor	injuries	not	requiring	medical	at-
tention	 (not	 a	 critical	 incident	 in	 thirty-one	 states),	 discharge	 and	
eviction	from	the	facility	(not	a	critical	incident	in	twenty-four	states),	
physical	 infrastructure	 issue	 (not	 a	 critical	 incident	 in	 eighteen	











The	 2018	 GAO	 report	 revealed	 that	 twenty-six	 state	Medicaid	
agencies	were	unable	to	provide	critical	incident	information	to	CMS	




track	 incidents	by	provider	 type,	 resulting	 in	 the	state’s	 inability	 to	
distinguish	between	assisted	living	facilities	and	other	home	and	com-
munity	 based	 services,99	 such	 as	 “home	 health	 care,	 personal	 care,	
adult	day	care,	 [and]	respite	care.”100	Further,	nine	states	explained	
they	 entirely	 lacked	 a	 system	 to	 collect	 critical	 incidents,	 and	 five	
states	 reasoned	 their	 system	could	not	 identify	 individual	Medicaid	
beneficiaries	 to	 track	such	 incidents.101	Collectively,	 the	twenty-two	
states	that	provided	critical	 incident	 information	to	CMS	reported	a	































































Assisted	 living	 facility	 staff	 includes	 administrators	 or	manag-
ers,110	licensed	health	care	professionals	such	as	registered	nurses,	li-
censed	practitioner	nurses,	physicians,	and	direct	care	workers.111	Di-
rect	 care	 workers	 are	 typically	 unlicensed112	 and	 provide	 daily	
personal	care	and	facility	services	to	residents.113	Notably,	all	states	
require	assisted	living	facilities	to	staff	a	facility	administrator	or	man-
ager.114	 Only	 thirty-eight	 states	 require	 assisted	 living	 facilities	 to	
have	a	licensed	professional	either	available	(twenty-four	states)	or	
on	staff	for	several	hours	per	week	(fourteen	states).115		
Similar	 to	 states’	 variation	 in	defining	 “critical	 incident,”	 states	








































topics	 can	 range	 from	emergency	preparedness,	memory	 loss	 care,	
residents’	rights,	medication	administration,	and	detecting	abuse	and	





















	 121.	 RICHARD	 J.	MOLLOT,	 SEAN	WHANG	&	DARA	VALANEJAD,	 LONG	TERM	CARE	CMTY.	
COAL.,	 ASSISTED	 LIVING:	 PROMISING	 POLICIES	 AND	 PRACTICES	 FOR	 IMPROVING	 RESIDENT	
























inspection	 information	 is	 available	 in	 forty-seven	 out	 of	 forty-eight	
states	in	some	form.128	Unfortunately,	this	statistic	is	not	as	significant	










the	 quality	 of	 the	 facility	 based	 on	 a	 “Resident	 Satisfaction	 Survey	
Score.”133	Lastly,	 in	North	Carolina,	a	website	provides	a	star	rating	
score	based	on	 inspection	data	 from	 the	North	Carolina	Division	of	
Health	Service	Regulation.134	
To	aid	the	public	on	the	availability	and	process	for	obtaining	as-
sisted	 living	 facilities	 records,	 “A	 Place	 for	Mom”135	 reviewed	 each	
 
	 126.	 LONG	TERM	CARE	CMTY.	COAL.,	ASSISTED	LIVING	FACT	SHEET:	DETECTING	AND	AD-








	 131.	 Long	 Term	 Care	 Cmty.	 Coal.,	 Assisted	 Living	 State	 Requirements	 Chart,	
NURSINGHOME411	 [hereinafter	 State	 Requirements],	 https://nursinghome411.org/	
assisted-living-state-requirements-chart	 [https://perma.cc/R3DU-E5HX]	 (offering	 a	
comparative	look	of	state	regulation	of	assisted	living	facilities).	












states’	 disclosure	 level.136	 To	 conduct	 this	 review,	 the	 organization	
considered	the	nature	of	information	disclosed	to	the	public,	the	ease	
of	access,	and	the	frequency	of	inspections.137	State	disclosure	levels	









Notably,	Missouri	 had	 one	 of	 the	 highest	 ratings	 for	 transpar-
ency—meeting	 all	 but	one	 requirement144—because	 it	 posted	 com-
plaints,	inspections,	and	results	online,	in	a	searchable	format.145	Mas-
sachusetts	 was	 listed	 as	 one	 of	 the	 worst—only	 meeting	 two	
transparency	 criteria146—due	 to	 its	 complete	 lack	 of	 a	 database	 or	
 




















	 144.	 Missouri	was	missing	 the	 requirement	 that	 the	 facility	pricing	data	be	dis-














































































Moreover,	 the	CMS	 requirements	 that	do	 exist	 are	merely	pre-
requisites	for	approval	and	renewal	of	HCBS	waivers	to	receive	Medi-
caid	funding.160	In	other	words,	CMS	operates	on	a	very	high	level	of	
oversight	 that,	 in	practice,	 is	 not	 conducive	 to	defining,	 preventing,	
tracking,	or	disclosing	abuse	and	neglect	in	assisted	living	facilities.		
The	 insufficient	 CMS	 oversight	 system	 through	Medicaid	 is	 di-





























Despite	 CMS’s	 increased	 state	 HCBS	 waiver	 requirements	 in	
2014,	CMS	observed	little	to	no	oversight	improvement.166	This	failure	
was	the	natural	result	of	unclear	CMS	guidance	on	what	states	should	
deem	 a	 reportable	 “deficiency,”	 lack	 of	 state	 obligation	 to	 provide	
 




erally	approved	 for	 three	years,	with	 five-year	renewal	periods,	while	Section	1115	
waivers	are	generally	approved	for	a	five-year	period,	with	a	possible	three-year	re-







that	 pinpointing	 statistics	 for	 elder	 abuse	 in	 institutional	 settings,	 such	 as	 nursing	
homes,	hospitals,	and	long-term	care	facilities,	is	extremely	difficult	due	to	the	scarcity	
of	 data;	 however,	 elder	 abuse	 is	 a	 rapidly	 growing	 problem	not	 only	 in	 the	United	
States,	but	across	the	world,	estimating	that	320	million	elders	will	be	victims	of	abuse	
by	2050).		




















quirements	 regarding	 monitoring	 and	 reporting	 of	 deficiencies	 in	
states’	annual	reports	and	further	stated	that	it	would	reaffirm	states’	























of	 an	 effective	 Incident	 Management	 System:	 “(1)	 [i]dentifying	 the	 [i]ncident,	 (2)	









Headlines,	 GAO	 Report	 Does	 Not	 Portent	Major	 Changes	 for	 Assisted	 Living,	 Industry	













elder	 health	 and	 safety	 in	 assisted	 living	 facilities	 is	 likely	 much	
greater	than	suggested	by	the	2018	GAO	report.	First,	this	Section	will	
illuminate	 the	 blind	 spots	 of	 the	 GAO	 report,	 ultimately	 suggesting	
that	 the	 current	 state	 of	 assisted	 living	 facility	 resident	 health	 and	




rounding	critical	 incidents,	 and	 the	states’	disjointed	approaches	 to	
public	disclosure	of	facility	health	and	safety	information.		
















in	 an	 interview	 about	 the	 2018	 GAO	 report,	 “The	 recommendations	 have	 much	
stronger	implications	for	the	Medicaid	state	offices	than	for	assisted	living	providers	
directly,	because	the	recommendations	are	all	aimed	squarely	at	.	.	.	the	CMS	oversight	









forty-eight	 participating	 states	 reported	 critical	 incident	 data.175	
Third,	 although	many	 states	have	multiple	programs	 that	 cover	 as-
sisted	 living	 services,176	 the	 2018	 GAO	 report	 only	 requested	 state	
data	on	their	largest	HCBS	program.177	Shockingly,	the	HCBS	waiver	












CIL	 ON	AGING,	 https://www.medicaidplanningassistance.org/assisted-living	 [https://	
perma.cc/4QPG-LPCX]	(Jan.	7,	2020).	































As	 previously	 discussed,	 state	 Medicaid	 agencies	 are	 left	 with	
wide	discretion	to	determine	what	constitutes	a	“critical	incident”	and	


















Similarly,	not	 classifying	 incidents	 such	as	unauthorized	use	of	
restraints	 and	 unauthorized	 use	 of	 seclusion	 as	 “critical	 incidents”	
would	 ignore	 their	 inhumane,	 abusive	nature.	Again,	 this	would	be	
























ident	 access	 to	mental	 health	 services.	 Despite	 this,	 not	 classifying	
these	as	“critical	incidents”	would	allow	for	serious	threats	to	resident	
safety	and	well-being	to	fly	under	the	radar.	These	incidents	deserve	

















medical	 attention	 (but	 not	 hospitalization),	 medication	 errors,	 dis-
























































































what	 constitutes	 a	 serious	 “critical	 incident,”	 states	 also	 vary	 on	
whether,	and	to	what	extent,	they	have	initial	and	ongoing	training	re-
quirements	for	assisted	living	facility	staff	that	provide	direct	care	to	
residents.196	 However,	 not	 all	 states	 require	 staff	 to	 be	 adequately	




	 192.	 See	generally	 John	B.	Breaux	&	Orrin	G.	Hatch,	Confronting	Elder	Abuse,	Ne-











PENDIUM	 OF	RESIDENTIAL	CARE,	 supra	 note	 110.	 See	 generally	 LONG	TERM	CARE	CMTY.	
COAL.,	supra	note	126	(recommending	that	all	assisted	living	employees	undergo	train-
ing	to	recognize	abuse	and	neglect,	and	that	all	staff	that	have	direct	contact	with	as-





















their	 senior	 years	 when	 they	 are	 no	 longer	 able	 to	 care	 for	 them-





cussed	earlier,	 some	 states	neglect	 to	disclose	 critical	 incident	data	
 
	 198.	 Id.	 (“Staff	 training	 requirements	 are	 an	 important	 topic	 because	 a	 trained,	











	 201.	 See	Retirement	 Living,	 supra	 note	 10	 (noting	 that	most	 study	 respondents	
would	prefer	 to	age	at	home	with	a	caregiver,	but	when	 facing	 failing	health	would	
consider	moving	into	an	assisted	living	facility).	
	 202.	 Studies	indicate	that	individuals	seeking	long	term	care	often	make	decisions	













and	 facility	 complaint	 data	 in	 any	 form,205	 and	of	 the	 ones	 that	 do,	
many	do	not	provide	 information	online.206	These	 states	 leave	pro-









(FOIA)	request	 for	 individuals	to	obtain	 information	on	a	 facility.211	






































formation,	 states	 also	 differ	 on	 the	 required	 disclosure	 relating	 to	
other	health	and	facility	information.212	Unfortunately,	with	federal	si-
lence	on	state	responsibility	to	publicly	disclose	assisted	living	facility	
information,213	 prospective	 residents	 have	 few	 resources	 beyond	
what	the	respective	state	provides	to	evaluate	the	quality	of	assisted	
living	facilities.214		
To	 improve	 the	health	and	well-being	of	 assisted	 living	 facility	
residents,	information	such	as	critical	incidents,	grievances	and	com-
plaints	against	the	facility,	and	inspection	results	should	be	readily	ac-























to	 evaluate	 assisted	 living	 facilities,	 largely	 due	 to	misconceptions	 about	 residents’	
good	health	and	autonomy).	
	 215.	 Studies	 indicate	 that	prospective	assisted	 living	 residents	differ	on	 the	 im-
portance	of	various	facility	factors,	such	as:	location,	price,	physical	appearance,	amen-







































quirements.	 Ultimately,	 this	 solution	 builds	 upon	 CMS	 regulatory	
efforts	 through	state	Medicaid	agencies	while	simultaneously	aban-
doning	 the	 uncertainty	 of	 CMS	 oversight.	 This	 is	 accomplished	
through	designation	or	creation	of	responsible	state	agencies	to	over-
see	inspection,	reporting,	compliance,	and	enforcement	of	non-com-
pliant	 assisted	 living	 facilities.	 In	 effect,	 the	 heightened	 regulation	
around	critical	incidents	will	provide	states	with	an	effective	measure	



























Due	 to	 the	 limited,	 although	undeniably	 increasing,	 role	 of	 the	









for	 federal	 assisted	 living	 regulation);	Bowers,	 supra	 note	171	 (naming	 several	U.S.	
senators	who,	 in	2018,	 indicated	interest	 in	pursuing	and	advocating	for	 federal	as-
sisted	living	regulations).	
	 222.	 See	 Lois	A.	 Bowers,	Renewed	 Calls	 for	 Federal	 Regulation	 of	 Assisted	 Living	





















regulations	 for	 assisted	 living	 facilities.225	 Additionally,	 beyond	 the	
lack	of	economic	motivation,	the	federal	government	does	not	appear	
to	have	the	requisite	political	appetite	to	enact	such	broadscale	regu-






try	 that	 deserves	 attention,	 America’s	 elderly	 population	 deserves	
heightened	protection	now—not	several	years	down	the	road.	
Lastly,	 the	 current	 interplay	 between	 CMS	 and	 state	Medicaid	
agencies	 provides	minimal	 assistance	 in	 the	 attempt	 to	 ensure	 as-
































































ual,	 and	emotional	abuse,234	does	not	do	enough	 to	monitor	 the	 in-
creasing	and	ever-prevalent	threat	to	assisted	living	facility	residents.	
Namely,	 states	 should	 enact	 legislation	 to	 officially	 define	 the	 term	
 






























for	 immediate	 state	 investigation,”	which	 should	 initiate	priority	 re-
view	by	the	designated	state	reporting	and	investigative	agency.	Inci-
dents	 in	 this	 category	 are	 physical	 abuse,	 sexual	 abuse,	 emotional	
abuse,	unexplained	death,	unauthorized	use	of	 seclusion,	unauthor-
ized	use	of	restraints,	injuries	resulting	in	hospitalization,	missing	res-





















and	eviction	 from	the	 facility,	physical	 infrastructure	 issue,	medica-
tion	errors,	suspected	criminal	activity	by	provider,	and	injuries	need-
ing	medical	attention	(but	not	hospitalization).238	As	discussed,	states	
vary	 significantly	 on	 whether	 these	 are	 classified	 as	 “critical	 inci-
dents.”239	 Important	 to	note,	under	 this	 tiered	approach,	 these	 inci-
dents	are	still	classified	as	“critical”	and	states	should	still	require	re-
porting	to	the	responsible	state	agency.		




















































































North	 Carolina	 requires.246	 Similar	 to	 North	 Carolina,	 states	 could	
combine	classroom	instruction	and	practical	experience	training	and	
mandate	 a	 comprehensive	 evaluation	 upon	 completion	 of	 the	 pro-
gram.247	Additionally,	states	should	specify	minimum	annual	hourly	














Unfortunately,	 heightening	 state	 regulation	 surrounding	 staff	
training	will	impose	increased	costs	on	both	the	state	and	assisted	liv-
ing	 facilities	which,	 in	 turn,	may	be	passed	onto	 the	 residents.	This	
would	make	assisted	living	facilities	less	affordable	to	individuals	who	
need	it.	To	address	this	issue,	states	should	retain	discretion	on	how	










































closure	 of	 facility	 inspection	 results,	 complaints	 and	 grievances	 of	
family	members	and	residents,	staffing	ratios,	staff	training	require-






mum,	 a	 searchable	 PDF.254	 As	 discussed	 previously,	 there	 are	
























































	 259.	 ARI	 HOUSER,	WENDY	 FOX-GRAGE	 &	 KATHLEEN	 UJVARI,	 AARP	 PUB.	 POL’Y	 INST.,	








difficulties261	 or	 cognitive	 impairments,262	which	will	 also	 influence	
state	legislature	considerations	when	deciding	whether	to	enact	the	



































































our	 loved	 ones	 from	 an	 industry	 ill-equipped	 to	 look	 out	 for	 their	
health	and	well-being.	
	
 
do	not	apply	to	assisted	living	facilities.	They	are	licensed	by	the	states,	many	of	which	
have	not	issued	disclosure	orders,	and	regulation	varies	by	state.”).	
